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3ITS=T/ORDER

Per Madhusudan Sawdia, A.M.:

This appeal is filed by Shri Penninti Vivekananda Rao
(“the assessee”), feeling aggrieved by the order passed by the
Learned Commissioner of Income Tax (Appeals)-10, Hyderabad

(“Ld. CIT(A)”) dated 29.07.2025 for the A.Y 2020-21.

2. The assessee has raised the following grounds of

appeal:
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1. Ld. A.O erred in imposing a Sum of Rs.2.48.02,158 as Penalty U/S 270A
withoul appreciating the facts of the case vide order dated 10/03/2023.

2. Ld. A.O and Ld.CIT{A) — 10, Hyderabad erred in treating the Capital Gain of
Rs.3,97.68.672 arising from redemption of unit Linked Insurance Plan of Bajaj
Allianz Life Insurance as '‘Income from other sources’ and ignored the
provisions of section 10{100D) of the Income-Tax Act. 1961

3. Ld. A0 and Ld.CIT(A) — 10, Hyderabad failed to appreciate that the assessee
disclosed full details of redemption of unit linked Insurance plan for a sum of
Rs.4,72.68,672 and the premium paid of Rs.75 lakhs in FY 2004 and 2006 in
the return of income and appropriate TDS was made by the deductor.

4. Ld. A0 and Ld.CIT(A) failed to appreciate that the mere change of head of
income from ‘Capital Gains’ to ‘Income from other sources’ does not amount to
misreporting of Income U's 270(2)(a) of the Income-Tax Act.

(4]

Ld. A'O and Ld.CIT(A) — 10, failed to appreciate that TDS of Rs.1,39.79.547
was made by the Bajaj Allianz at the time of redempition of unit linked Insurance
plan and there was no suppression of facts as alleged by the Ld. A.O.

6. Ld. A.O ermred in issue of a notice Ufs 270A as there was no demand payable,
as per the assessment order dated 21-11-2024 subsequently an order U's 154
was passed raising the demand of Rs. 1,45,06, 182 vide order dated 30-11-

2022. The Ld. A O charge for imposing the penalty was not clear in the notice
dated 21-11-2022.

7. Ld A.O failed to appreciate that the assessee was under the bonafide belief
that gain arising from unit linked insurance is chargeable as Capital Gains.

8. Ld. AO and Ld.CIT(A) — 10, erred in levy of penalty because the amount
received from unit linked Insurance from Bajaj Allianz Life Insurance is nol
includible in the Total Income U/s 10(10D) of the Income-Tax Act.

9. Ld A O erred in not allowing the benefit of Section 10(10D) and imposed a
huge penalty for misreporting U/s 2704(9)(a) of the Act.

10. The Appellant craves leave to add, amend andfor after the above ground oi
appeal, At any time before or at the time of hearing of the appeal.

3. The brief facts of the case are that the assessee is a

non-resident individual who filed his return of income for A.Y.
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2020-21 on 02.12.2020, declaring a total income of
Rs.5,20,66,038/-, consisting of Capital Gains of Rs.4,78,14,391/-
and Income from Other Sources of Rs.42,61,647/-. Out of the total
capital gains, the assessee had shown Rs.3,22,68,672/- arising
from surrender of three Equity Plus Fund issued by Bajaj Allianz
Life Insurance Co. Ltd. (“Bajaj Equity Plus Fund”). The case of the
assessee was selected for complete scrutiny under CASS, and
statutory notices under section 143(2) and 142(1) of the Income
Tax Act,1961 (“ the Act”) were issued to the assessee. The assessee
had purchased the three Bajaj Equity Plus Fund of Rs.25 lakhs
each on 28.11.2004, 28.03.2005 and 22.01.2006 respectively.
During the assessment proceedings, the Ld. AO held that the gain
on surrender of Bajaj Equity Plus Fund is taxable under the head
“Income from Other Sources” and not “Capital Gains.” Accordingly,
the Ld. AO initiated the penalty proceedings under section 270A of
the Act for misreporting of income. The assessee sought immunity
under section 270AA of the Act, which was rejected, and ultimately
penalty of Rs.2,48,02,158/- was levied by the Ld. AO under section
270A of the Act, vide penalty order dated 10.03.2023.

4. Aggrieved with the order of the Ld. AO, the assessee
filed appeal before the Ld. CIT(A). The Ld. CIT (A) upheld the
penalty levied by the Ld. AO.

S. Aggrieved with the order of the Ld. CIT (A), the assessee
is now in appeal before the Tribunal. At the outset, the Learned
Authorized Representative (“Ld. AR”) submitted that the solitary
issue arising out of the grounds of appeal of the assessee is on
account of the levy of penalty of Rs. Rs.2,48,02,158/- under section
270A of the Act. The arguments of the Ld. AR were manifold. One of
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the objections raised by the Ld. AR is that there is no case of
misreporting under section 270A (9) of the Act in the case of the
assessee. In this regard, the Ld. AR invited out attention to the
computation of income of the assessee placed at page no. 13 of the
paper book and submitted that the assessee disclosed all facts fully
and truly in his return of income. The only dispute in the present
case is regarding the head of taxability of the income, whether it is
taxable under the head of capital gain or under the head of income
from other sources. The assessee under a bonafide belief had
offered the income under the head of capital gain. However, the
Ld.AO made it taxable under the head of income from other source.
As such there is no misrepresentation or suppression of facts on
the part of the assessee. Hence, the case of the assessee does not
fall under any of the clauses (a) to (f) of section 270A (9) of the Act
and the penalty levied by the Ld. AO is liable to be deleted. In
support of his contention, the Ld. AR placed reliance on the
following judicial precedents:

(a) Hon’ble Supreme Court in the case of CIT vs. Reliance

Petroproducts (P) Ltd 322 ITR 158

(b) ITAT Mumbai Benches in the case of D.C. Polyester Ltd vs
DCIT (ITA No. 188/ Mum/2023, dated 17.10.2023)

(c) ITAT Chennai Benches in the case of S. Saroja vs DCIT
(ITA No. 418/ Chny/2023, dated 31.05.2023)

6. Per contra, the Departmental Representative (“Ld. DR”)
supported the orders of the lower authorities. The Ld. DR also
invited our attention to page nos. 10 and 11 of the order of the Ld.

CIT (A), the relevant portion of the same is reproduced as under:

Page 4 of 11



ITA No 1494 of 2025 Penninti Vivekananda Rao

- As per inforrration aumilable with this office the TDS dediectod on the rermittanos reoafued By
ASSessee ane s widker:

Rare of
A rrount TDS e Remarks
I9INI40F BS509650 it Policy prayont to
the policy holtder
Peolic ol fo
16483082 S50 7131 (39% b o p“r;"w.,dw
1T |
. (Policy poaiotel o
12353243 LIFH2 THO 13 9% s ticyy holeer
[Total = =
TO2TTRI 139795497

Vou have recetved an amount of Rs.d, 7O.27, 732/~ as policy pagout fo policy holder, Thas
fncome wes not declared in the retwrn of income. Please explain the nature of income, why the
sarme was not included i the total income along with reconciliation of TIAS Sfow cause by
the above amount should ot be treated as unexpiained  owome not offered o tax in your
hands.™

In response to the Summons u/s 1371 Dt 17.09. 2022, The Assessee has requested for
one week time for submitting reply to the summons and the same was accepled and
granted one week time Nl 23.09.2022. However asscaszcoe has failed to fiernish ooy
response tll 23.09.2022,

Considering the non-response of assessee, show cause notice dt. 23-09-2022
was issued to asscssee to submit the response fo requisite information sought
through summon dated 17.09.2022.

2, In response o show cause notice , vide submission dated 27.09.2022 assessc
contended that he is unaware of any policy payouwts by submitting as undor

“Plicyy pay-outs of Rs. 4, 70,27, 732/ - As given in page No. 3 of your rofice 1 have nat received
R, <, FOL,27, 732/ - from anybody. Therefore these amounts cannol be added nuestmenis
are made prior to the financial yeoar 200805 and were made through SCH, I i also evident
theat s harse sufficient funds m the bonics as these ampunts were brought inde fredic from DSA
The SCI Accounts are aitached to this (eller s sources jfor investmonis except for one
tnvestmernt of Re. 25 00,008/ - in Bajj Alliarus plus fund becouse this amount pertoins fo the

Q, Page 10 of 29

Lpeacer 2004 whuch: is very old one In ﬂmﬁhﬂewmﬂﬁa&byﬂmmmqfﬂoﬁﬂmmtz
lettor shouwang the date of investrnent. ™

3. The submissions have been considered. The fund sitatements, bank starement
Sfurnished by assessee hos boen verified. However, cordrary fo contention of assessee,
all the statements furnished by assessee clearly mention the policy numbers . The
bank steitement elearly mention the proceeds paid to assessee as payments tounards
wuril link swrender of policies nuwmnmbered 81 FRR37, GOO298721,arnd 15041792 and

payrent is made by Bajaf Life insurance Company deducting TDS at 35%-39%

6.1 On the basis of above findings of the Ld. CIT (A), the Ld.
DR submitted that the assessee had not offered the income from
surrender of the Bajaj Equity Plus Fund in his return of income.

Accordingly, the lower authority has rightly levied the penalty
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under section 270A of the Act on the assessee. He accordingly

prayed for sustaining the penalty.

7. We have considered the rival submissions and perused
the material available on record including the judicial precedents
relied upon . As regards the objection of the Ld. DR that the
assessee had not offered the income from surrender of the Bajaj
Equity Plus Fund in his return of income, we have gone through
the computation of income of the assessee placed at page no. 13 of

the paper book which is to the following effect:

e L S
I o 1IN ELS AN AT a0 PE
RN Bt I~ )
RSESSEE pPETISINAN
CRIANDER pAD PES
SR N P ANDE
EEMENT. OF TOTAL TN LML
o o CR S Bttt
ORI RO LONGTTERM CAPITAL GAL

itk 1nals
' a1 redempiion of equity myutaal fund

3G

ST.68 072
e G50 05, 1950

4260 64700

5,20, 76,033 05
Gross Total Incone
10.000.00
S5 S hapter %I A deductions
Lies Chapie R

Net Toral Incoms

Excmpt Tncome Lol 10
o NRESCS Accoons (100030 48.38.932.00

Less: TRS(AS per 2600S)

REalance Relondaile
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8. On perusal of the above, we find that the assessee has
offered income of Rs.3,22,68,672 /- with regard to surrender of the
Bajaj Equity Plus Fund in his return of income. Accordingly, this
objection of the Ld. DR is factually incorrect and is rejected. On
the other hand, the Ld. AR has argued that there is no case of
misreporting under section 270A (9) of the Act in the case of the
assessee. The Ld. AR has submitted that the assessee disclosed all
facts fully and truly in his return of income. The Ld. AR has also
submitted that the assessee under a bonafide belief had offered
the income under the head of capital gain. However, the Ld.AO
made it taxable under the head of income from other source. As
such there is no misrepresentation or suppression of facts on the
part of the assessee. Hence, the Ld. AR has submitted that the
case of the assessee does not fall under any of the clauses (a) to (f)
of section 270A (9) of the Act and the penalty levied by the Ld. AO
is liable to be deleted. In this regard, on perusal of the
computation of income of the assessee, we find that the assessee
has offered income of Rs.3,22,68,672/- with regard to surrender of
the Bajaj Equity Plus Fund in his return of income. Hence we are
of the considered view that the assessee has disclosed all facts
fully and truly in his return of income. Therefore, the only issue
left for our consideration is that where the assessee has offered an
income under the head of capital gain instead of under the head of
income from other sources, whether the penalty of misreporting
under section 270A (9) of the Act can be levied on the assessee or
not. In this context, it is crucial to go through the provisions of
section 270A(9) of the Act dealing with the penalty in the case of

misreporting of income, which is to the following effect :
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Section 270A(9) in The Income Tax Act, 1961

(9)The cases of misreporting of income referred to in sub-
section (8) shall be the  following, namely:—
(a)misrepresentation or suppression of facts;(b)failure to
record investments in the books of account;(c)claim of
expenditure not substantiated by any evidence;(d)recording
of any false entry in the books of account;(e)failure to record
any receipt in books of account having a bearing on total
income; and(f)failure to report any international transaction
or any transaction deemed to be an international transaction
or any specified domestic transaction, to which the provisions

of Chapter X apply.”

9. On perusal of above, it is evident that for levy of
penalty under section 270A(9) of the Act, the case of the assessee
must fall under one of the clauses (a) to (f) of the said sub-section.
In the present case, the assessee has duly offered the income
arising on transfer of Bajaj Equity Plus Fund in the return of
income. The only issue involved is that the assessee has offered
the said income under an incorrect head, i.e., under the head
“Capital Gains” instead of under the head “Income from Other
Sources.” In our considered view, as the assessee has disclosed
the income in the return of income, there is no misrepresentation
or suppression of facts on the part of the assessee. Consequently,
the assessee’s case does not fall under any of the clauses (a) to (f)
of section 270A(9) of the Act. The situation is merely one of wrong
reporting of the income under an incorrect head, and nothing
more. In this regard, we have gone through the para nos. 10 & 11
of the decision of the Co-ordinate Bench of the ITAT, Mumbai, in
the case of D.C. Polyester Ltd vs DCIT (supra), relied upon by the
assessee, which is to the following effect:

“10. We heard rival contentions and perused the record. We
notice that section 270A of the Act uses the expression “the
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Assessing Officer ‘may direct”. Hence there is merit in the
contention of the assessee that levying of penalty is not
automatic and discretion is given to the Assessing Officer not
to initiate penalty proceedings under section 270A of the Act.
From the facts discussed earlier, it can be noticed that the
addition came to be made on account of change in the head of
income for assessing the rental income. We noticed that the
assessee had offered rental income under the head “Income
from House Property,” but the assessing officer has assessed
the same under the head “Income from business.” The
standard deduction @ 30% allowable u/s 24(a) while
computing income under the head Income from house property
will not be available when it is assessed under the Income
from business. Thus, it is not a case that the assessee has
suppressed or under reported any income. The addition came
to be made to the total income returned by the assessee, due
to change in the head of income, i.e., the addition has arisen
on account of computational methodology prescribed in the
Act. In our view, this kind of addition will not give rise to under
reporting of income. Accordingly, we are of the view that the
AO should have exercised his discretion not to initiate penalty
proceedings u/s 270A of the Act in the facts and
circumstances of the case.

11. As submitted by Ld A.R that sub. Sec. (2) of sec. 270A lists
out the instances which are considered to be “under reporting”
of income and clause (g) of it covers the case, when loss is
converted into income. However, subsection (6) of section 270A
lists out exceptions to sub. Sec (2), i.e., the instances which
will not be considered as cases of ‘under reporting’ of income.
Clause (a) of sub. Sec. (6) specifically states that the amount of
income in respect of which the assessee offers an explanation
and the Assessing Officer is satisfied that the explanation is
bonafide and the assessee has disclosed all material facts to
substantiate explanation so offered will not be considered as
under reporting of income. In the instant case, as noticed
earlier, the assessee has not under reported any income. The
addition has arisen on account of change in head of income.
We notice that the assessee has offered an explanation as to
why it reported the rental income under the head Income from
House property and the said explanation is not found to be
false. Accordingly, we are of the view that the case of the
assessee is covered by clause (a) of sub.sec. (6) of sec. 270A of
the Act. We notice that the Chennai bench of Tribunal has held
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in the case of S Saroja (supra) that bonafide mistake
committed while computing total income, the penalty u/s 270A
of the Act should not be levied.”

10. On perusal of above, we find that in that case also, the
assessee had offered income under the head “Income from House
Property” instead of under the correct head “Profits and Gains of
Business or Profession.” The ITAT held that penalty under section
270A of the Act cannot be levied merely because of a change of
head of income. Hence, respectfully following the same, under the
present facts and circumstances of the case, we are of the
considered view that no penalty can be levied under section
270A(9)of the Act in the case of the assessee. Accordingly, we
direct the Ld. AO to delete the penalty.

11. Since we have decided the issue in favour of the
assessee on merit, other alternative arguments of the assessee on
merits and the legal grounds challenging the validity of the

impugned order are rendered academic and are not adjudicated.
12. In the result, the appeal of the assessee is allowed.

Order pronounced in the Open Court on 19th November, 2025.

Sd/- Sd/-
(VIJAY PAL RAO) (MADHUSUDAN SAWDIA)
VICE PRESIDENT ACCOUNTANT MEMBER

Hyderabad, dated 19th November, 2025

Vinodan/sps
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